
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



728 VIRGINIA LAW REGISTER [Feb., 



CORRESPONDENCE. 



LOSS OF FUNDS IN HANDS OF THE COURT. 

Editor of the Virginia Law Register : 

Referring to your comment on Patterson v. Crawford, in the Register for Jan- 
uary, as to the holding of the court in that case, in substance, " that where there 
are priorities among the several creditors at whose suit the property is subjected, 
and a portion of the fund is saved, the same preference is to be observed as if 
there had been no loss — in other words the loss must be borne in the inverse or- 
der of the priorities and equality is not equity in such case," I have to say that 
the previous case in Virginia bearing on this point, as to the existence of which 
you say you have a "shadowy impression," is doubtless QUI v. Barbour, 80 Va. 
p. 11, which was cited in the briefs and received much attention in the oral argu- 
ment in Patterson v. Crawford. 

Gill v. Barbour is believed to be the only Virginia case bearing on this question 
prior to the decision of Patterson v. Crawford. 

You will observe that in Oil! v. Barbour the purchaser of the land owned all 
the debts binding the same save one, and he deposited in bank, with the approval 
of the court, funds sufficient to pay this debt and such payment into court was re- 
cognized as a payment, or the equivalent of a payment, to the creditor. The 
bank failed and the fund was lost. The court held that the loss should fall upon 
the owner of the lien. In QUI v. Barbour the contest was regarded as a contest 
between a purchaser who had paid all of his purchase money in the mode pre- 
scribed by the court and a creditor whose debt was lost by the failure of the bank 
designated by the court as receiver of the fund. 

In the syllabus of GUI v. Barbour it is said: "Had there remained more than 
one unsatisfied lien, the loss would then have fallen on the general fund, and been 
borne by the lienors in the inverse order of the priorities of their liens," and 
this seems to be borne out by the opinion of Lacy, J. See pages 16 and 17 of the 
opinion. The court expressly says that the case last mentioned did not present 
the question of a contest between lienors, as was strenuously insisted by the ap- 
pellees. The case of Patterson v. Crawford did present just that question. 

It is believed that the same court that decided GUI v. Barbour would have de- 
cided Patterson v. Crawford just as it has been decided by the present court- 

It seems to be conceded that in a case like the one under consideration, the spe- 
cial receiver appointed by the court for the collection and disbursement of the 
fund represents or acts for all the creditors — not for one more than another— and 
consequently any defalcation on his part is a loss to the fund as a whole, and pro 
tanto diminishes the fund for distribution without disturbing the order of priority 
amongst the creditors; the result being that those in the lowest class or classes 
must bear the loss. 

Careful reflection, it is believed, will make it appear that no other general rule 
than that adopted by the court in Patterson v. Crawford would work out satisfac- 
tory results — results sanctioned by the analogies of the law. 

Respectfully yours, 

Staunton, Va. Fitzhugh Elder. 



